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REPORT AND RECOMMENDED DECISION?

The plaintiff in this Socid Security Disability (“SSD”) gpped raises severd issues. whether the
adminigrative law judge properly evauated the medica and vocationd evidence; whether the adminidrative
law judge was required to develop the evidentiary record further; whether the administrative law judge' s
evauation of the plaintiff’s credibility was supported by substantid evidence; and whether the resdud
functiond capacity (“RFC”) assgned by the adminidtrative law judge was supported by substantia

evidence. | recommend that the commissoner’ s decison be affirmed.

! Thisaction is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff hasexhausted
his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to Local Rule
16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he seeks reversd
of the commissioner’ s decision and to compl ete and file afact sheet available at the Clerk’s Office. Oral argument was
held before me on February 25, 2004, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth at oral argument
their respective positions with citations to relevant statutes, regulations, case authority and page references to the
administrative record.



In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. § 404.1520,
Goodermote v. Secretary of Health & Human Servs,, 690 F.2d 5, 6 (1st Cir. 1982), the adminidrative
law judgefound, in relevant part, that the plaintiff had the severeimpairments of congestive heart failureand
obesity, but that neither impairment nor theimpairmentstogether met or equaled any listed in Appendix 1to
Subpart P, 20 C.F.R. Part 404 (“the Ligtings’), Finding 3, Record at 22; that the plaintiff’s subjective
alegations of debilitating fatigue, chest pain, shortness of breath and concentration problemswere credible
only to alimited extent, Finding 4, id.; that the plaintiff had the residual functiona capacity to perform work
at the sedentary level except for work that requires “frequent posturals,” excess humidity, excess dudt,
fumes and gases, or excess hazards, Finding 5, id. at 23; that he was unable to perform his past relevant
work, Finding 6, id.; that given his age (younger individud), education (high school and two years of
technicd training) and work hitory (no readily transferable skills), gpplication of Rule 201.28 of Appendix
2 to Subpart P, 20 C.F.R. Part 404 (“the Grid”) would direct aconclusion that hewas not disabled, wereit
not for the limitations liged above, Findings 8-11, id.; that use of this rule as a framework for
decisonmaking, with the nonexertiona limitations noted, resulted n the conclusion that there were a
ggnificant number of jobsin the national economy that the plaintiff could perform, Finding 12, id.; and that
the plaintiff therefore was not under adisability asthat termisdefined in the Socia Security Act & any time
through the date of thedecison, Finding 13,id. The AppedsCouncil declined to review thedecison,id. &
7-8, making it the final determination of the commissioner, 20 C.F.R.8 404.981; Dupuisv. Secretary of
Health & Human Servs, 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decision is whether the determination made is
supported by substantial evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &

Human Servs,, 76 F.3d 15, 16 (1st Cir. 1996). Inother words, the determination must be supported by



such relevant evidence as a reasonable mind might accept as adequate to support the concluson drawn.
Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguez v. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

The adminigirative law judge reached Step 5 of the sequentia evaluation process. At Step 5, the
burden of proof shifts to the commissioner to show that a claimant can perform work other than his past
rddevant work. 20 C.F.R. § 404.1520(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987);
Goodermote, 690 F.2d at 7. The record must contain positive evidencein support of the commissioner’s
findingsregarding the plaintiff’ sresdua work capacity to perform such other work. Rosado v. Secretary of
Health & Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

Discussion

Theplaintiff contendsthet theadminigtrativelaw judge s most blatant error” washisfinding that the
plantiff could do full-time work at the sedentary level. Plantiff’s Itemized Statement of Specific Errors
(“Statement of Errors’) (Docket No. 8) at 2. He rdlies, id. at 25, on the records of his tregting
cardiologist,? Mark Thompson, M.D., who stated in areport dated January 31, 2002 thet the plaintiff coud
gtand or walk only oneto two hoursin an eight-hour day and St for lessthan six hours, Record at 418-19,
and a statement in the records of his primary care physician, Keith K. Buck, M.D., dated November 30,
2000, that the plaintiff was“unableto work,” id. at 330. The plantiff contendsthat the opinion of Oliver
Caminos, M.D., acardiologist who examined him on October 19, 2001, that * he should be ableto perform
sedentary work and work that requires a relatively low level of physical effort such as driving a truck,

working at adesk and related functions, driving acar, and soforth,” id. a 416, on which the adminidrative

% The administrative record indicates that Dr. Thompson saw the plaintiff four times, on June 22, 2000, June 14 and 18,
(continued on next page)



law judgerdied,id., at 19-20, isnot incond stent with these statements because Dr. Caminos*“ did not State
whether or not Mr. Brun could work on an eight hour per day, five day per week basis” Statement of
Errors a 4. To the contrary, the only reasonable interpretation of Dr. Caminos statement is that he
believed that the plaintiff could do sedentary work on aregular basis, as the term “work” is commonly
understood, to involve an 8-hour day and 5-day week.

The statement attributed to Dr. Buck by the plaintiff gppearsto be the plaintiff’ s own statement to
Dr. Buck, recorded by him during an appointment. Record at 330. After reporting basic deta, the note
dtates, “Unable to work. Pt. still very SOB on exertion, being followed by cardiologist Dr. [illegible].
Having maritd problems2°toE.D.” 1d. Theinitid statement in thisseries of itemsreported to Dr. Buck by
the plaintiff cannot reasonably be construed to be Dr. Buck’ s conclusion,® unlikeal of the other information
recorded in that portion of the note.

The adminigtrative law judge discussed fully hisreason for rgjecting Dr. Thompson' s assartion that
the plaintiff could st for fewer than six hours per day and that “[h]e should not be immobile for extended
periods of time,” Record at 418, because “these redtrictions are inconsistent with the claimant’s own
testimony,” id. a 20. Contrary to the plaintiff’ scontention, thisevauetion of the plaintiff’ stestimony did not
requirea*“finding that the clamant’ s satements concerning hisimpa rments and their impact on hisability to
work were ‘found to be exaggerated and not fully credible,’” Statement of Errorsat 4; it merdy gave full
credit to some of the plaintiff’ stesimony, including that he had no difficulty sitting and hisdescription of his

activities of dally living. Asthe adminidrative law judge noted, Record at 20, his conclusion on this point

2001 and October 12, 2001. Record at 377-78, 399, 404-05, 406.

3 Even if the statement were appropriately characterized by the plaintiff, however, it would clearly be an expression of
opinion on a question reserved to the commissioner. No “special significance” isaccorded an opinion, even from a
treating source, asto whether aclaimant isdisabled. See 20 C.F.R. § 404.1527(€)(1)-(3).

(continued on next page)



was supported by the state medical consultant, who reviewed the medica records other than Dr.
Thompson' s assessment of residua function capacity, Record at 386-95.* The administrativelaw judge’'s
decison in this case complies with Socia Security Ruling 96-8p, the other authority cited by the plaintiff.
Statement of Errors at 5-6. For the reasons aready stated, the adminisirative law judge did not err in
interpreting Dr. Caminos statement to refer to 8-hour- per-day work.
The plaintiff dso atacks the adminidrative law judge s evauation of his credibility. 1d. at 18-20.

He contendsthat “thereisno accompanying explanation” for what he characterizesasan adverse credibility
finding. Id. at 18. Specificaly, the adminigtrative law judge found:

Thecdamant’ ssubjective dlegations, including those of debilitating fatigue, chest

pain, shortness of breath, and concentration problems, when evauated in

accordance with Socid Security Regulations 404.1529 and Socia Security

Ruling 96-7p, and when contrasted with the objective medicd evidence of

record, including thefindings upon physica examination and diagnostic udy, the

clamant’s course of medicd trestment, the medical evidence of record, the

camant’ sactivities of daily living, and the claimant’ s appearance and demeanor

a the hearing, are found to be credible only to the extent that the clamant is
limited to the resdua functiond capacity set forth in Finding No. 5.

* Contrary to an additional argument made by the plaintiff, Statement of Errors at 12-15, the administrative law judge
provided sufficient analysis of hisreasonsfor rejecting Dr. Thompson' s conclusion concerning the amount of time during
which the plaintiff could sit, even though Dr. Thompson was a treating physician. The administrative law judge
discussed substantial conflicting evidence that existed in the record, making it impossible to give the opinion controlling
weight. 20 C.F.R. §404.1527(d)(2). None of the authority cited by the plaintiff requires the administrative law judge to set
forth in his opinion his specific application of each of the factorslisted in 20 C.F.R. § 404.1527(d) when he decides not to
adopt aparticular conclusion of atreating physician. The opinion in this case adequately sets forth reasonsfor rejecting
Dr. Thompson's conclusion about sitting hours; nothing further was required. In addition, contrary to the plaintiff’s
position, Statement of Errors at 15-18, there was no need for the administrative law judge to develop the record further in
thisregard. Hedid not “simply ignore[]” Dr. Thompson'sview. Id. at 16. Hefully discussed hisreasonsfor rejecting it.
Nothing in the record suggests that the administrative law judge did not understand why Dr. Thompson reached this
conclusion or that Dr. Thompson’s records contained a conflict or ambiguity that must be resolved, lacked necessary
information, or otherwise did not appear to be based on medically acceptable clinical and laboratory diagnostic

techniques. 20 C.F.R. 8 404.1512(e)(1). Nor doesthe plaintiff identify any gapsin the information provided in the report
necessary to areasoned evaluation of hisclaim. Heggarty v. Sullivan, 947 F.2d 990, 997 (1<t Cir. 1991). The plaintiff has
failed to show that any further development of the record was required. See Santiago v. Secretary of Health & Human
Servs., 944 F.2d 1, 5-6 (1st Cir. 1991).



Record at 22. Inthebody of hisopinion, theadministrative law judge specified the portions of themedica
record that he found incong stent with the specific subjective dlegations listed and discussed the possibility
of dde effects from medication and the plaintiff’s reported activities of daily living. 1d. at 18-21. This
presentation complieswith the requirements of Avery v. Secretary of Health & Human Servs., 797 F.2d
19, 23 (1t Cir. 1986), and Socid Security Ruling 96-7p, reprinted in West’ s Social Security Reporting
Service Rulings 1983-1991 (Supp. 2003) at 133-42. The plaintiff isnot entitled to remand on thisbass.
Findly, theplaintiff attacksthe testimony of the vocationa expert and theadminidrativelaw judge' s
reliance on that testimony. Statement of Errorsat 6-12. Because the adminitrative law judge found that
the plaintiff’ s ability to perform work at the sedentary level was limited by non-exertiond factors, he was
required to make an individudized determination concerning the availability of specificjobsthat the plaintiff
was capable of performing. Socid Security Ruling 96-9p, reprinted in West’ s Social Security Reporting
Service Rulings 1983-1991 (Supp. 2003), at 156. Inthiscase, the adminigtrative law judge adopted the
tesimony of the vocationd expert a the hearing that a person with the limitations identified by the
adminigrative law judge could perform the sedentary jobs of mechanicd assembler, assembler of smdl
parts, security desk person, hand packer, surveillance monitor, generd office clerk, data entry keyer and
machine operator. Record at 21, 23. The vocationa expert testified that there was no conflict between his
testimony and the Dictionary of Occupationd Titles (“DOT”), id. at 48, but that testimony appears to be
incorrect. The anadlyss of thistestimony is complicated by the fact that the vocational expert provided no
citationsto the DOT in histestimony. Any conflicts between avocationd expert’ stestimony andthe DOT
must be explained by the vocationa expert or the administrative law judge. Socid Security Ruling 00-4p
(“SSR 00-4p"), reprinted in West’ s Social Security Reporting Service Rulings 1983-1991 (Supp. 2003),

at 243, 246. Theadminigtrativelaw judge shypothetica question to the vocationd expert did notincludea



limitation to unskilled work, which isthe only type of sedentary work that may be considered, becausethe
adminigretive law judge found, Record at 23, that the plaintiff has no trandferable skills, see SSR 96-9p at
155. Unskilled work is defined as work which needs little or no judgment to do smple dutiesthat can be
learned on the job in a short period of time, usualy 30 days or less. 20 C.F.R. § 404.1568(a). Inthe
DOT, that definition corresponds to a specific vocationd preparation level of 1 or 2. Dictionary of
Occupational Titles (U.S. Dep't of Labor, 4th ed. rev. 1991), Appendix C.

For the job of mechanica assembler, the plaintiff offers DOT codes 733.687-014 (assembler of
mechanica pencils and ballpoint pens) and 737.684-010 (assembler of mechanical ordnance) asthe most
likely counterparts. Statement of Errorsat 8. Counsd for the commissioner agreed & ord argument that
these were the only possibly relevant DOT codes. Thefirst of these occupationsis classified aslight work
and the second as medium, making them both ingppropriate for an individua with a sedentary RFC. The
second occupation has aspecific vocationd preparation level of 3, makingit ingppropriatefor that reason as
wall.

For the job of assembler of smdl parts, the plaintiff offers DOT code 739.687-030 (assembler of
small productsil) asthe“closest,” but also offers 706.684- 022 (assembler of smal productsl). Statement
of Errorsat 9. Counsd for the commissoner agreed with these choices. Both are classified aslight work,
making them inappropriate for a person with the RFC assigned to the plaintiff by the adminigtrative law
judge.

The plaintiff suggests that the closest DOT code for the next cited job, security desk person, is
372.667-034 (security guard). 1d. at 9. Again, counsd for the commissioner agrees. Thefact that thisjob

is classfied aslight work makesit ingppropriate as well.



For the hand packer job, the plaintiff notes that Six jobs are listed in the DOT as packer jobs, but
none with thetitle “hand packer.” I1d. All of thesix jobsarelisted a exertion levels higher than sedentary,
however, making them ingppropriate for the plaintiff under the circumstances of thiscase. See DOT codes
579.685-038 (insulation packer), 712.684-034 (denture packer), 737.687-094 (packer-fuser), 920.685-
082 (automatic packer operator), 920.687-134 (agricultural produce packer), 929.684-010 (packer).
Counse for the commissioner disagreed with some of these choices, Sating that the DOT includes at |least
ten jobs for packers with specific vocationd preparation levelsof 1 or 2, dl of which arerated at the light
exertiond level. However thepossble DOT codesareidentified, none gpparently has a sedentary exertion
level, making dl of them inappropriate.

Thenext listed job, surveillance monitor, isfound a DOT code 379.367-010. Itisclassfied asan
unskilled job with a sedentary exertiond level, making it gppropriate for the plaintiff’s RFC and lack of
trandferable skills,

The next listed job, generd office clerk, is found at DOT code 209.562-010. It isclassfied as
having alight sedentary level and aspecific vocationd preparation leve of 3, making it ingppropriatefor the
plaintiff.

Data entry keyer, the next job listed by the vocationd expert, has no listing in the DOT. The
plaintiff suggests that DOT code 203.582-054 (data entry clerk) isthe mogt likely andog, Statement of
Errorsat 10, and counsel for the commissioner agrees. The DOT assgnsthisjob to asedentary exertiona
level but with a specific vocationa preparation level of 4, making it ingppropriate for the plantiff.

The find job, caled smply “machine operator” by the adminigrative law judge, Record a 21,
appearsin thetranscript of the vocationd expert’ stestimony asa* fiel ding machineoperator [phonetic],” id.

at 48. Counsd for the commissioner declined to agree with the plaintiff thet thisislikely to beatranscription



error. Theplantiff suggeststhat the vocationd expert actudly said * seeling machine operator,” ajob found
in the DOT as code 641.685-074. Statement of Errors at 11. That job is dso classfied at the light
exetiond level, making it inappropriate for the plaintiff in this case. Counsd for the commissoner, after
noting that many machine operator jobsarelisted inthe DOT, agreed that thisjob should not be considered
further in connection with this gpped.

Counsd for the commissioner contended that the DOT is concerned with occupations that contain
broad, generd characterizations while a vocationa expert’ stestimony isconcerned with jobswithin those
categories, making the vocationa expert’ s testimony more precise. She cited SSR 00-4p to support her
contention that one-to-one comparison between jobs identified by a vocationa expert and codes in the
DOT was ingppropriate. However, that Ruling States that

[o]ccupationa evidence provided by aVE or VS generdly should be cons stent

with the occupationa information supplied by the DOT. When there is an

gpparent unresolved conflict between VE or VS evidence and the DOT, the

adjudicator must elicit areasonable explanation for the conflict beforerelying on

the VE or VS evidenceto support adetermination or decis on about whether the

clamant isdisabled. At the hearings level, as part of the adjudicator’ s duty to

fully develop therecord, the adjudicator will inquire, on therecord, asto whether

or not there is such consstency.

Nether the DOT nor the VE or V'S evidence automaticdly “trumps’ when

thereisaconflict. Theadjudicator must resolve the conflict by determining if the

explanation given by the VE or V Sisreasonable and provides abassfor relying

on the VE or VS testimony rather than on the DOT information.
SSR 00-4p a 244. Without a one-to-one comparison between the testimony and the DOT, therewould
be no check on the accuracy of the vocationa expert’s testimony. In this case, the vocationa expert’'s

testimony did not contain “information not listed in the DOT,” id., that might explain the conflicts. Counsdl

for the commissioner offered no reason why any of the jobslisted by the vocationa expert in this case that



do not gppear upon comparisontothe DOT tofit the plaintiff’ sresidua functiona capacity asdescribed by
the adminigrative law judge should be considered nonetheless to be jobs that the plaintiff could perform.
Left with only the survelllance system monitor job among those listed by the vocationd expert as
actualy suitable under the DOT description, the discrepancies between the other listed jobs and the
plantiff’s RFC and lack of transferable skills being unexplained, the plaintiff contends that the numbers of
such jobs available given by the vocationa expert, “40 localy; 150,000 nationally,” Record at 48, is “far
below the number required to be considered a ‘ sgnificant number of jobs as required by SSR 96-9p,”
Statement of Errorsat 10. A sngleoccupation issufficient to meet the commissioner’ sburden at thisstage
of the sequentia evaluation process. 20 C.F.R. § 404.1566(b). Courts have found sufficient numbersof
jobsto exist intheloca or regiond economy at levelslower than 200. E.g., Craigiev. Bowen, 835 F.2d
56, 58 (3d Cir. 1987) (200 jobs in region); Allen v. Bowen, 816 F.2d 600, 602 (11th Cir. 1987) (174
jobsin loca area; 1,600 jobs statewide; 80,000 jobs nationwide). Cf. Salasv. Chater, 950 F. Supp.
316, 320 (D. N.M. 1996) (133 jobsin gtate not significant number where plaintiff faced red obstaclesin
getting to and from work); Mericle v. Secretary of HHS, 892 F. Supp. 843, 847 (E.D. Tex. 1995) (870
jobsin gate of Texas not Sgnificant number where state is second most populous in country and plaintiff
incapable of traveling far distances); Jimenezv. Shalala, 879 F. Supp. 1069, 1076 (D. Colo. 1995) (250
jobs across gtate not significant number). The commissioner took the pogtion at ord argument that the
exisence of more than 150,000 nationdly was sufficient to meet the “sgnificant number” requirement,
regardless of the number of jobs avallable regiondly. The regulations support this position. 20 C.F.R. 8§
404.1561 (jobs mugt exigt in significant numbers in nationa economy, ether in the region where daimant
lives or in severd regions of the country); 404.1566(a) (it does not matter whether work exists in the

immediate areain which damarnt lives).

10



At ora argument, counsd for the plaintiff urged the court to focus on the following languagein 20
C.F.R. § 404.1566(b): “Isolated jobs that exist only in very limited numbers in relatively few locations
outsde of the regionwhere you live are not consdered ‘work which exists in the nationd economy.” We
will not deny you disability benefits on the basis of the existence of these kinds of jobs.” Thefact that only
40 of the rlevant jobs exigt in the region in which the hearing takes places does not necessarily mean that
the other 49,960 of those jobsin the nation exist in relatively few locations, are isolated or exigtsin very
limited numbers. There is nothing in the nature of the job at issue, surveillance monitor, that suggests that
thesejobsexist in only afew locations. Consdering the factorslisted in Harmon v. Apfel, 168 F.3d 289,
292 (6th Cir. 1999), the existence of 150,000 nationally is sufficient under the circumstances of this case.
See Edwards v. Secretary of Health & Human Servs., 1994 WL 259782 (D. N.H. Feb. 18, 1994) at
*7. While | am troubled by the smal number of survelllance monitor jobs available“locdly,” | conclude,
particularly in the absence of evidence showing that the plaintiff is unable to travel, see Lopez Diaz v.
Secretary of Health, Educ. & Welfare, 585 F.2d 1137, 1140 (1st Cir. 1978) (Iength and expense of
commuting may not influence disability determination), that the existence of morethan 150,000 nationdly is
sufficient to meet the “sgnificant number” requirement.

The plaintiff contends that, regardless of the question whether a significant number of jobs may be
found to exist which he may otherwise perform, the fact that the vocationd expert testified that none of these
jobs would alow the plaintiff to take angp for an hour during the day precludes them from consideration.
Statement of Errorsat 12. The plaintiff testified that he took anap every day at noon for about an hour.
Record at 38. The vocationa expert actually testified that an employee “wouldn't be able to” ngp on the

job, id. at 48, but that if a person wanted to ngp on his lunch hour, he could do so, id. a 49. Assuming

11



arguendo that the plaintiff's characterization of the vocationd expert's testimony is correct, the
adminigrative law judge adequately explained his reasons for rgjecting such aredriction. 1d. at 22.
Conclusion
For the foregoing reasons, | recommend that the commissioner’s decison be AFFIRMED.
NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be

filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to denovo review by
the district court and to appeal the district court’sorder.

Dated this 3rd day of March, 2004.
/s David M. Cohen

David M. Cohen
United States Magigtrate Judge
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